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Headline: Regulator blamed for Channel 3 dispute

Regulator blamed

NBTG BLAMED

Channel 3 dispute reflects the failure of the
broadcasting regulator’s legal and regulatory
systems, say academics. B3

or

Channel 3 dispute

Academics say cause
lies with NBTC rules

SAENGWIT KEWALEEWONGSATORN

The controversial Channel 3 dispute
reflects a failure of the legal and regula-
tory systems of the national broadcasting
regulator, says a group of academics.

“The National Broadcasting and Tel-
ecommunications Commission (NBTC)
put the first button on wrong, then the
following buttons and the whole shirt has
gone wrong,” said Oraphan Panuspattana,
alegal expertat the Faculty of Law of Chu-
lalongkorn University.

She singled out three regulations
that are the root causes of the Channel
3 problem.

First, the must-carry rule is the real root
of the problem as it has intervened in the
local broadcasting industry, impeding
market mechanisms and violating intel-
lectual property rights.

Then comes the regulation, which had
been amended by excluding analogue ter-
restrial TV channels but not digital as a
free TV platform. “It should be ruled as
free TV for the general public’s interest,”
Ms Oraphan said.

The final cause is the ruling that Bang-
kok Entertainment Co (BEC), the opera-
tor of Channel 3, and BEC Multimedia,
its sister company, are the same entity as
both companies are under the control of
the parent firm, BEC World.

Many legal experts have insisted that
BEC World subsidiaries are separate enti-
ties under commercial law.

Ms Oraphan acknowledged that a slew
of NBTC regulations and resolutions were
at risk of being sued.

Sutham Yoonaitham, dean of the Law
Faculty at the University of Thai Chamber
of Commerce, said the NBTC had made a
big mistake in governing the broadcast-
ing industry.

“Broadcasters should be allowed to
run businesses by themselves in the free
market environment without any regula-
tory intervention,” he said. “The regulator
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can intervene if the market mechanism
goes wrong,”

“The NBTC exercises too much discre-
tion in interpreting regulations,” he added.

To speed up the transition to the digital
TV era, Mr Sutham suggested the broad-
casting regulator provide various incen-
tives to digital TV operators to invest in
producing quality TV programming to
attract viewers.

He also urged digital TV operators
to collaborate more in order to survive
the market.

Pirongrong Ramasoota, a commu-
nication arts lecturer at Chulalongkorn
University, urged all parties related to
the Channel 3 case to regard viewers as
their priority, otherwise it would hurt all
industry parties.

“Who's going to be responsible for all
the damage caused by the Channel 3 dis-
pute?,” he said.

Additionally, Mr Pirongrong said, a
regulatory impact analysis or assessment
needs to be created before a new NBTC
regulation is introduced to safeguard
public interests.
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BEC, broadcasting in
talks to seek solution

USANEE MONGKOLPORN
WACHIRANONT THONGTHEP
THE NATION

Natee Sukonrat, chairman of the
broadcasting committee, said yes-
terday that he believes a way will be
found before October 11 to'solve the
problem of Channel 3.

Before October 11, the commit-
teeand Channel 3 operator Bangkok
Entertainment Co (BEC) will hold
a series of talks to seek a solution.
Both believe that neither side will
benefit if they end up in court.

Last week, the Central
Administrative Court granted tem-
porary relief to BEC in response to
the broadcasting committee’s recent
order for all cable and satellite TV
networks to drop Channel 3 pro-
grammes from their networks on
September 28. The deadline has
been extended to October 11.

The committee had instructed
cable and satellite TV networks to
drop Channel 3 programmes as the
channel wasnot free TV based as per
its definition. It obliges cable and
satellite TV networks to carry free
TV channels, which are digital TV

_channels. Yesterday, executives of
BEC and digital TV channel opera-
tor BEC-Multimedia came to meet
the broadcasting committee to seek
clarification if BEC would risk
breaching laws and rules if it fol-
lows the broadeasting committee’s
resolution on Monday.

On Monday, the five-member
broadcasting committee voted 3-2
to pass the resolution that BEC-
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Multimedia will be able to air full
analog programmes of Channel 3
on its digital TV channel and it will

_still be regarded as operating the

digital channel on its own. It also
asked BEC-Multimedia to submit
new programming for the commit-
tee’s consideration when it will have
BEC simulcast content on its chan-
nel.

Risk of violating law

However, Natee, who voted
against the move on Monday, raised
concerns after the voting that if
BEC-Multimedia’s entire content
were to be 100 per cent produced by
BEC, it could risk violating Article
43 of the Frequency Allocation Act,
which states thataspectrumlicence
holder cannot transfer its spectrum
ownership to other parties. [t might
also risk breaching the NBTC's
requirement for licence holders to
produce at least 60 per cent of their
TV programming on their own.

Legal and economic experts yes-
terday said the broadcasting com-
mittee should assess its regulatory
impacts and avoid market inter-
vention in order to make sure that
it has treated all parties fairly.

Orabhund Panaspathna, associ-
ate professor of law at
Chulalongkorn University, said the
“must carry” rule was considered as
aninterventioninthe marketmech-
anism. She was speaking atthe sem-
inarhosted by the Thai Media Policy
Centre and Chulalongkorn’s Centre
of Political Economy.
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- ANALYSTS FROM leading securities
firms believe last week’s ruling by the
- Central Administrative Court over the
- ongoing Channel 3impasse will have
a short-term positive effect on the
- businessof Bangkek Entertalnment
- Company(BEC) .

Meanwhile,an tnciustry insider has

‘suggestedthatifBECandthe
- National Broadcasting and

Telecommunications Commission
~ (NBTC) cannot eventually reach an
- appropriate longer-term solution,

advertising budgets prepared for

Channel 3 analogue broadcasts

might have to be shifted to other

analogue free-TV channels and ter-
: restnal digital-TV channels.

- TheCentral Administrative Court
on Friday granted an injunction to
Channel 3 by extending to October 11
the deadline for satellite- and cable-

- againstarecent order by the NBTC
- broadcasting committee for such

This fouowed Channelis petiti
networks to drop the channel’s ana

" An analyst at KKTrade Securttle :

 part of the Kiatnakin Phatra

Financial Group, said thecompany

forecast that last week's ruling wauldj :
- be helpful for BEC in the short term.
- However, BEC must work withthe

NBTC tofind a possible way to simul- -

cast Channel 3analoguepro-
grammes via digital Channel 33 (for ..

high- deﬁmtuonvanetyprogrammes) _

operated by its affiliate, BEC-
Multimedia.

This programming would bealso

carried on cable- and satellite-TV

platforms to 15 million households.
The analyst is, however, con-

cerned that in the long run, BEC will
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= piayers interrestrial-
TV business, including BEC- -
- Multimedia, which operates anoth-
- ertwo variety channelsinstan-

. dard-definitionand a krds/famlly
-1208gue programmes fmm September -

v galnS,: for BEC seen |n court ruhng;_.on ;Channel3.;

' ;'programmes

channet inSD.

BEC might, therefore fmdrtdifﬂ—= .

- cult toraise advertising ratesin the
o nearfvture said theanalyst. -

‘Moreover, aninsider in the adveri- .

ttsmg industry said that if the two

find asolution and Channel 3 ana-

logue broadcasts could be received

only by conventional antenna, the

- channel would be unavailable for

about 15 miltion households. -

“Local advertisers and companies
who want tainvest their budget via
Channel 3 may thenwishto allocate

their spending to other leading ana-

logue free-TV channels, such as
Channel 7 MﬂdemmeWand TV5"

‘said the source.
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EDITORIAL

TV regulator must UNSCRAMBLE itself

A DIVIDED NBTC IS AN OBSTACLE IN THE PATH.TO THE DIGITAL ERA

beginning of the end. The national
broadcasting panel’s decision to
allow Channel 3 analog to simulta-
neously broadcastitsprogrammeson
its digital channel might have put us
a step closer to the era of full digital
TV. Ashorter path to liberalisation of
Thailand's broadcastingindustry has
opened,allowing ustoleapfrog other
countries in the transition to digital.
But only if Channel 3’s operator
agrees with the plan. If not, the
arrangement could become another
obstacle on the road, prolonging the
already-delayed transition.
The"simulcast”routeissupposed
to be the easiest way out of the
impasse that ensued when the
National  Broadcasting and
Telecommunications Commission
(NBTC) ordered all pay-TV operators
to remove Channel 3 from their serv-
ices after the channel lost its free-TV
status as part of the transition. But
thestationhasstruggledtomaintain
that status so that it could continue
using cable and satellite access.
Airingitsanalog showsonitsown
digitalchannel seemsliketheobvious
solution for Channel 3. But that solu-
tion hit a snag in the form of legal
technicalities. Channel 3 analog is
operated by Bangkok Entertainment

I t could be a new beginning, or the

Co, while its digital channel is run by
BEC-Multimedia Co. A 100-per-cent
transferof programmes fromitsana-
log todigitalmight breachNBTCrules

as well as the 2010 Frequency

Allocation (FA) Act.

Nevertheless, thenational broad-
casting panel voted 3;2 in favour of
Channel 3 analog-digital simulcasts.
Digital operator BEC-Multimedia has
been told tosubmitits programming
for NBTC approval.

Still, the argument from Channel
3 analog’s operator is over the legal-
ity of the simulcast.

Natee Sukhonrat,chairmanofthe
broadcasting watchdog, voted

against simulcasts over concern
about the legal issues. Although the
two firms have the same sharehold-
ers and are managed by the same
people, theyarenot consideredasin-
gle entity in law, Natee pointed out.
The simulcast therefore risks violat-
ing Article 43 of the FA Act wellasan
NBTC rule that the digital licence
holder must produce at least 60 per
cent of programme content.

Natee and other panel members
haveincommonthe ultimate goal of
aquick and smooth transitiontodig-
ital TV. But the majority of his col-
leaguesreasoned that the simulcast
would breach no law as long as BEC-
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Multimedia has full control of its
channel. Whether or not the two
companies are the same business
entity doesn’t faze them.

Channel 3 analog’s operator also
has a decision to make. It could con-
tinueonthelegalroutebyseekingan
Administrative Court onwhetherthe
NBTCiswithinitsrightstoenditsfree-
TV status. Or it could refuse to com-
ply with the committee’ s decision,
thus delaying digital transition fur-
ther.

When an industry is liberalised,
there are always winners and losers.
Stakeholders voice concerns as they
struggle foraslice of the new territo-

ry. The broadcasting regulator must
serve as referee. Like a town planner,
the NBTC must somehow reconcile
demands from existing landowners
for the sake of the community as a
whole.Forthetowntobeestablished,
theplannermust putthepublicinter-
est first. .

TheNBTCplannersareindisarray,
however, Teamwork isneeded here if
the target of a smooth and speedy
transition is to be achieved. NBTC
members must resolve their differ-
encesofopiniononthisissue. ltwould
be impossible for them to convince
others of the way forward whenthey
can’t agree on a firm strategy.
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Welcome to nominees’ paradise

do something, so you use a nomi-
nee. It can be someone you trust, or

someone you have wrapped around your
finger, or a new company you create,
Don't worry. It'll work 90 per cent of the
time. When that nominee has a prob-
lem, you can either say it has nothing to
dowith you, orinsist that as everybody is
doing it, picking on you is a crying shame.
Breaking the law and gaining sympathy
for doing so: a win-win situation.

Welcome to Thailand, the world’s
capital of nominees. They roam the
political landscape, flood the stock mar-
ket and infiltrate all business transac-
tions known to man. An ongoing contro-
versy involving a giant TV station has the
use of a nominee at its centre. Our
chronic political crisis, whichis sill
threatening to tear the country apart,
stemmed from the countless and dizzy-
ing deployments of nominees.

That Thailand is wrecked by corrup-

You can't legally buy something or

tion and at the same time infested with
nominees can’t be a coincidence.
Corruption is not just about blatantly
violating the laws, but also about using
tricks to get around them. Nominees
come into existence to exploit legal
loopholes or defy the will of the law or
the Constitution. When the rules are
there to be skirted, we can kiss “ethics” -
the foundation of a transparent society
—goodbye. ,

In Thailand, when someone insists
they are not violating the Constitution, it
usually only means that no “written” rule
has been broken. Everyone is afraid to
mention the “constitutional will",
because if they really became some-
thing sacred, a lot of contracts, conces-
sions, bids and transactions (not to
mention political posts) would be blown
away. Moreover, respect for the “consti-
tutional will” would threaten the sympa-
thy that greets their “no law was broken”
claims. : ;

TULSATHIT TAPTIM
tulsathit@nationgroup.com

What is the constitutional will con-
cerning the current digital-analog TV
debacle? The key word s “liberalisation”.
The National Broadcasting and
Telecommunications Commission was
constitutionally set up and empowered
to enforce that constitutional goal. The
idea was that broadcasting and telecom
frequencies are national assets - in
other words, belong to all Thai people -
so there mustn’t be a monopoly at the

expense of TV viewers’ or telecom
users' interests. :

“Liberalisation” means something
has got to give, simply because the term
means an end of monopoly. When
“monopoly” means a lot of money for
those who monopolise, liberalisation will
reduce their advantages, for the key idea
is to bring other players into the picture
to create a more level playing field.

There's no use in debating who
“broke the laws”. It will get that giant
TV channel and the regulators
nowhere. The ultimate question both
sides must ask themselves is whether
the constitutional will to liberalise the
Thai broadcasting industry is being:
respected. If the answer is “No”, then
the constitutional will must have hita
snag, in which case we can start looking
for the villains. _

Nominees can torpedo liberalisa-
tion. The former represents the status
quo while the latter means creating as
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much competition as possible. in ordi-
nary businesses, the use of nominees
candistort a company’s financial and
other realities, affecting small-time
shareholders and customers alike.

" When “national assets” are concerned,

nominees help keep the unwanted sta-
tus quo on a grand scale and the real
“losers” or “victims” are those the
Constitution seek to protect.

Monopolies are funny. They can
enrich you beyond your wildest dreams,
but they will also fool you if they go on
for long enough. They give you a false
sense of ownership, entitlement, invin-
cibility or omnipresence. And nominees
are the major tool used to prolong that
misconception.

But here’s the thing: omnipresence
doés not sit well with begging for sym-
pathy. So, take your pick. If you want
to use a nominee to keep some ques-
tionable advantages, go ahead and do
it and good luck. But never ever con-

fuse the public by seeking their under-
standing. You can't be invincible and
portray yourself as a victim at the
same time.

The good news for the status quois
that, as Thailand is a nominees’ para-
dise, no matter how unscrupulous a
scheme s, it's likely to succeed. From
condominium booking to naming polit-
ical officeholders, the use of nominees
has been increasingly necessary. It
requires no expertise in business man-
agement or political science to deter-
mine whether the trend leads to
increased or decreased transparency.

Thais are close to perfecting the art
of making nominees legitimate — or
making them irreplaceable, at least.
Cracking down on a nominee may now
be equivalent to snatching one strut
from a house of cards. And that house
of cards has become very big - per-
haps simply too big to fall - in the
opinion of many people.
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