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Graftbusters

to investigate
NBTC over
3G auction

KOMSAN TORTERMVASANA

The national anti-corruption board yes-
terday agreed to investigate the 3G spec-
trum auction over alleged price col-
lusion and violation of the state pro-
curement law.

The National Anti-Corruption Com-
mission (NACC) set up a sub-committee
to probe the 11-member National
Broadcasting and Telecommunications
Commission (NBTC) which held an
auction for nine licences for 3G services
on Oct 16.

The auction has been widely criti-
cised for being uncompetitive and gen-
erating too low revenues for the state
with the total bidding value at only
2.7% above the minimum price.

The graftbusting agency’s action is
based mainly on a petition by the Senate
committee on good governance which
asked the NACC to examine if the 3G
auction was designed to generate fair
and genuine competition.

The investigative subcommittee is
chaired by commissioners Pakdee Poth-
isiri and Jaided Pornchaiya. It is
expected to add another member next
week.

NACC spokesman Klanarong Chantik
said the Senate committee was con-
cerned about whether the
uncompetitive nature of the 3G bidding
and the haste in which the NBTC's
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telecom committee endorsed its results
could be in violation of the 1999 state
procurement law.

According to Mr Klanarong, the law
empowers the NACC to look into the
complaint.

Mr Klanarong said the subcommittee
will investigate promptly once its mem-
bership is completed.

Meanwhile, the NBTC's telecom
committee chairman Col Settapong
Malisuwan said an internal panel has
been set up to investigate if there was
any price collusion as has been alleged
among the three bid winners during
the 3G licences auction last week.

Suvijak Nakwatcharachai, secretary
to the House of Representatives, has
agreed to chair the internal investiga-
tion. The panel will have 15 days to
wrap up its probe.

The NBTC secretary-general Thakorn
Tantasit said the telecom committee
will consider whether to grant the
licences to the bid winners after it
receives the result of the probe, which
should be by Nov 10.

If it decides to go ahead with the
licensing, the operators could receive
their licences within seven days of
approval.

The NACC's investigation will not
affect the licensing process, said Jesada
Sivaraks, the NBTC vice chairman’s
secretary.

The 3G auction’s conditions give the
NBTC 90 days or until January next
year to grant the licences to the winners
after the auction results are approved.

Apart from the Senate committee,
two other individuals petitioned the
NACC to probe the 3G auction — Green
Politics group leader Suriyasai Katasila
and deputy finance permanent secre-
tary Supa Piyajitti.

The NBTC auctioned off nine, 15-year
licences for 41.6 billion baht, only about
1.1 billion above the reserve price.
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NBTC legally oblige

Since the'auc‘cion of 3G telecom operating

licences last month, those involved in the
bidding have faced heavy scrutiny from .
the National Anti-Corruption Commission
(NACC), the Ombudsman’s Office and the
Department of Special Investigation
(DSI). Former NACC member Prof Methi
Krongkaew gives The Nation his
‘perspective on the auction.

What is your view in terms of the legal aspects of
this auction? )

ThoughThavenoinformationaboutthepro-

cedures and preparation for this auction, I have
learned that countries such as India carried out

auctions that allowed all bidders to truly com-.

pete. Butin our country, the number of licences
offered was the same as the number of bidders,
so everyone got what they wanted. Itis difficult
tojudgeifthere has been collusion. I cannot tell
until an investigation i§ carried out. According
to Article 11 of the Price Collusion Act 1999, if
state officials believe bidders have colluded on
pricing, they could be held responsible for fail-
ing to stop it.

What do you feel ahout criticism of the fact that the
number of bidders was the same as the number of
licences offered?

~ Itcould beinterpreted thatevery bidder had
‘the same idea of taking three - and not four -
slots, so we cannot be sure that there was any
competition, or if it was actually an allocation.
We have to scrutinise whether the state officials
committed any offence according to the price-

p collusion law.
f =N Some people believe
‘ there was no compe-
tition because some
hidders secured
licences at the mini-
| mum reserve price of.
- Bt4.5 billion, and
another offered a lit-"
tle bit more than the
starting price.
Chulalongkorn

METHI

, ers suggested that
the standard price should be Bt6 billion, but the
National Broadeast-ing and Telecom-munica~
tions Commission (NBTC) believed thestarting
price should be set at two thirds of the standard

price. Ifthe price offered by biddersislower than .

the standard price, the auction should be can-
icelled and new bids should be sought. '

If the NBTC knew that there would be price collusion,

they had to cancel the auction?
Correct. To comply with the Price Collusion

Act, state officials must be vigilant and if they

suspect something but don't suspend the auc-

tion, they could be held responsible for violat-

ing the law.
What is the punishment according to the Price
Collusion Act? \

Both state officials and private firms can
be punished. State officials found guilty of
committing price collusion offences will be
subject to action for malfeasance in violation

d to ensure fairness’

University lectur-.
L
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of Article 157 of the cnrnmal code,

The NACC does not have the authority to' suspand or ' ]
revoke licences that have been granted to nperatnrs?
[ believenot. Tl

The NBTC claimed its auction was carried out under.

the Frequency Allocation Act, not the E-auction Law.
The court will decide if they were right or

wrong, |

The NBTC also claimed that it could not cancel the
auction because it could be sued by the bidders.

I disagree. Aceording to the Price Collusion
Act, ifthe NBTC thinks there isapossibility that:
the bidders may collude, they must cancel the:
auction. They must decide if they want to face |
suits from the bidders or from the NACC.

The NBTC claimed it could not cancel the auction,
because it had already called for bids.
The claim is net justified.

Another NBTC claim was that the starting price was: -

set at Bt4.5 billion and not Bt6.4 hillion as recom-
mended because a high starting price would discour-
age smaller operators from participating, and would
henefit only bidders with deep pockets - thereby mak-
ing the agency vulnerable to accusations of enabling
collusion.

If the starting price is too high and no bid-
ders join the auction, they will see this and can
call for new bids. Calling for bids twice, they will
know the appropriate price or the market price.
The claim that ahigh starting price would block
small operators is not true because small oper-
ators do not want to bid anyway. ‘
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3G AUCTION

NACC TO INVE

Move follows panel's complaint that
agency failed to promote competition.

THE NATION

FVhe board of the National
#  Anti-Corruption Commis-
sion (NACC) yesterday
resolved to set up a subcommittee
toprobeallegedirregularitiesinthe
2.1-gigahertz (GHz) auction held
by the telecom committee of the
National ~ Broadeasting and
Telecommunications Commission
(NBTC)on October 16.
Theprobe will focuson whether
the auction failed to ensure gen-
uine competition between bidders,
and whether the telecom commit-
tee breached the State Bidding Act
1999 by rushingtoapprove the auc-
tion's outcome: The Senate com-
mittee on corruption inquiries and
good governance lodged the case
with the NACC earlier this week.
The NACC's board assigned
commissioners Pakdi Posiri
- and Jaided Pornchaiya to be
chairman and a member of the

subcommittee, respectively.
The nomination of other mem-

‘bersshould be complete nextweek.

The auction took place on
October 16 and the telecom com-
mittee approved the outcome on

. October 18. The five telecom com-

missioners are committee chair=
man Settapong Malisuwan; Suthi-
phon Thaveechaiyagarn; Sukit
Khamasundara; Prasert Silphi-
phat; and Prawit Leesataporn-
wongsa.

Other parties have filed similar
cases with the NACC, including
Suriyasai Katasila, chief coordina-
torof the Green Politics group; and
Finance Ministry deputy perma-
nent secretary Supa Piyajitti, who
sentaletterin anindividual capac-
ity to the NACC asking it to probe
whether the auction breached the
State Bidding Act1999. The NBTC
telecom panel itself also submitted
evidence related to the auction to
the NACC and other state author-
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0 INVESTIGATE NBTC'S
HANDLING OF BIDDING ON 2.1GHz

ities on Tuesday in aproactivemove
intended to show transparency.

The auction outcome has been
slammed by many parties for
allegedly letting the three major cel-
lular firmssnap up three spectrum
slotseachatlow pricesdue toalack
of meaningful competition, at
major cost to state coffers, The
NBTC auctioned nine slots of the
spectrum, each containing 5 mega-
hertz of bandwidth, at a reserve
price of Bt4.5 billion a slot. Each
bidderwasallowed to bidforamax-
imum of three slots.

Advanced Wireless Network of
Advanced Info Service paid a total
of Bt14.63 billion for three slots,
while DTAC Network of Total
Access Communication and True
Corp’s Real Future paid Bt13.5 bil-
lion each for the three slots they
each acquired. DTAC Network will
pay 50 percentofthe final up-front
fee of the spectrum slots to the
NBTC today, while Advanced

© Wireless paid on October 19 and

Real Future on October 22,
Of the nine 2,1GHz slots avail-
able, six went for the reserve price

of Bt4.5 billion each. Telecomschol-
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ars said mistakes in the auction’s
tetms and conditions that allowed
each biddertosecure the maximum.
of threeslots per firm, coupled with -

‘the NBTC's setting of a low reserve
price, resulted in a failure to pro-
mote strong competition.

' Yesterday, NBTC’stelecom com-
mittee approved the creation of its
own internalinquiry committee to.
probe the alleged collusion among |
the three bidders. ‘

NBTCsecretary-general Takorn
Tantasit said the panel would start
work nextweek and take 15 days to

 complete the probe. If the panel
finds no irregularity, it would sub-
mit results for the committee’s
approval. Afterthat, the committee

- will begin to consider granting the
licences to the bid winners. Under
auction terms, licences are to be
granted to them within 90 days of
their receiving letters approving
theirbid outecomes. The NBTCgave

‘them the letters on October 19.

The Advanced Info Service
shares closed at Bt203 yesterday,
while DTAC closed at Bt89.50, up
0.56 per cent, True Corp closed at

~ Bt5.50, up 0.92 per cent,
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Government slammed over internet treaty

SUCHIT LEESA-NGUANSUK

The private sector has slammed the gov-
ernment for not acknowledging the
impact of the new draft treaty on internet
and telecommunications regulations,
saying it will jeopardise businesses and
individual users.

Yongyos Protpakorn, vice-chairman
of the Thai Chamber of Commerce's
service sector, said it strongly disagreed
with the new draft treaty as it will dras-
tically affect internet users across the
board.

Mr Yongyos said he is disappointed
the Information, Communication and
Technology (ICT) Ministry and the
National Broadcasting and Telecommu-
nications Commission have no position
on the draft by the International Telecom
Union (ITU).

The government needs to study it

thoroughly before agreeing to it, he said.

The new draft on International Tele-
communication Regulations (ITR) has
been proposed and drafted by the ITU,
the UN’s telecommunications arm.

The ITR treaty is expected to be signed
at the World Conference on International
Telecommunications 2012 (WCIT), which
will be held in Dubai from Dec 3-14.
The draft will be scrapped if it fails to
gain support of three-quarters of the
ITU’s 193 members.

“We’ll submit the TCC'’s opinion to
the government before any decision is
made,” said Mr Yongyos.

Ajin Jirachiefpattana, director of the
ICT ministry’s international affairs
bureau, said: “We will call for public
opinion before attending the WCIT meet-
ing and also require cabinet approval
before ratifying the treaty.”

The ICT has set up a joint committee
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with the NBTC to prepare the country
for the WCIT meeting.

Duangthip Chomprang, regional
affairs manager for the Internet Society,
the global non-profit organisation pro-
moting internet use, claims those hardest
hit by the new draft will be individual
users, as they would have to pay to access
the internet every time they click.

Currently, internet connection costs
are charged on a fixed monthly basis
with no limit on data volume.

The new draft proposes a sender-pay
model, which would require the content
or information service provider to pay a
fee to network operators or telecom
carriers based on data volume.

Another major concern is the treaty
requires both corporate and individual
internet users to disclose their identity
and the history of the websites they have
visited.
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